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Bilingual Legal System: A Core Competence of 

Hong Kong’s Arbitration Services? 

                                           -Isaac Tak-chi Wong-         18th July, 2011 

 

 

1. Introduction 

 

Today, Hong Kong has already become one of the most important arbitration 

institutions in the world.  In the Secretary for Justice’s speech of Nov 2010 at the City 

University of Hong Kong, he highlighted again the position, the contribution, and 

expectation of Hong Kong’s future roles1.  Therefore, it is certainly worth our efforts 

to maintain such a standing, and to grow our shares in the arbitration services market.  

By doing so, the competence will continue to grow through economies of scale and 

experience gained.  At the same time, this will continue to generate a good part of the 

GDP too.  He further quoted that in 2008 legal services was 0.7% of the GDP, or HK$ 

1 billion, while the related hospitality industry or professional services sectors’ 

contributions had not been taken into consideration2. 

 

It is not necessary for Hong Kong to compete against all major arbitration institutions 

such as ICC, AAA, SCC, LCIA3 to share the global caseloads.   However, as many 

scholars have pointed out, China alone as a market on arbitration is huge enough to be 

seriously focused on.  Harpole, one of the region’s most renowned arbitrator, solicited 

                                                 
1 Wong, Yan Long, Secretary for Justice, Speech at the Luncheon of the Hong Kong International 
Arbitration Centre, 18th Nov 2010. 
2 Id. 
3 See Abbreviations on page 3 for the full names. 
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figures from various China arbitration institutions, which revealed that in 2008, there 

were a total of 65,000 new arbitration cases received nationwide4.  Although only a 

small portion were ‘international’ or ‘foreign-party related’, there is a good 

opportunity out there that Hong Kong can provide more competitive, reliable and 

trustworthy services as perceived particularly by foreign complianants or responents, 

if they wanted to hold the arbitrations outside China.  There are of course other 

regional arbitration institutions which aim at the same target too.   We will see in 

simple ways how Hong Kong can have the advantages over them. 

 

There is a long list of advantages for Hong Kong to be competitive against Mainland 

or other Asian regional arbitration institutions.  The focus here is on the bilingual 

(English and Chinese) legal system built on a common law jurisdiction, which is 

unique in the world today. 

 

How does bilingual legal system appear to be an advantage, and how competitive this 

is?  Will this advantage be sustainable?  The concluding remarks are on suggestions to 

reinforce such advantages, and on how to make them sustainable.  

 

 

 

 

 

 

                                                 
4 Harpole, A Salley, ‘仲裁 : Speaking Your language? What is the Language of Resolution in the Asia 
Pacific Region?’,  Transcript of the 2010 International Arbitration Lectuer, 2010 
<http://www.claytonutz.com/ialecture/2010/transcript_2010.html>, accessed on 20th March, 2011 
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2.  Background Information  

 

2.1.  Position of Hong Kong 

 

Hong Kong has been a recognized venue for international arbitration since the 

inception of HKIAC in 1985 5.  Both ad hoc or institutional arbitrations have been 

widely practiced in the territory.  Statistics however can only cover the institutional 

ones based on HKIAC’s own data.  HKIAC also provided statistics of caseloads of 

itself and other overseas venues: 

 

Statistics ( 2004 - 2008 ) 

 HKIAC AAA CIETAC ICC JCAA KCAB KLRCA LCIA SIAC SCC BCICAC AFEC 

2008 602 703* 1,230 663* 12 47* 47 213* 71* 176 N/A 51 

2007 448 621* 1,118 599* 15 59* 40 137* 70* 84 82* 40 

2006 394 586* 981 593* 11 47* 37 133* 65* 141 76* N/A 

2005 281 580* 979 521* 11 53* 30 118 45* 56 77* 55 

2004 280 614* 850 561* 21 46* 19 87 48* 50 84* 50 

 

Source: HKIAC6  

 

Unfortunately the official data about caseloads relating to PRC parties are absent.  We 

have, however, ‘Over the past four years, at the HKIAC approximately one-third of 

all arbitrations have involved at least one party from the Chinese Mainland’ 7.  We 

                                                 
5 Leung, Elsie, Secretary for Justice, Speech at ‘Law and Language in International Arbitration’, 2nd 
October, 2003, Hong Kong 
6 HKIAC, Statistics on caseloads, <http://www.hkiac.org/show_content.php?article_id=9> 
, accessed on 15th March, 2011. 
7 See Harpole, supra Note 8. 
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can also argue that from different commentaries such as that from Baker & Mckenzie8, 

that the fact is there with increasing number of China-related caseloads in Hong Kong.  

Secretary for Justice’s speech emphasized the same expectation as well9. 

 

2.2.  Emerging caseloads in China 

 

Are there many China-foreign arbitrations being done in China?  At the outset it was 

mentioned already Harpole’s10 data of 65,000 caseloads in China in 2008.  Some of 

the China arbitration websites do not show  many foreign-party related cases11.  Based 

on the flagship CIETAC’s statistics12, altogether from 5 domestic sites they handled 

1,252 cases in 2010, of which 418 cases were foreign party related.  These 418 cases 

were concentrated in Beijing and Shanghai only, with 241 and 102 cases respectively. 

 

This paper will go into some details of these.  However, with the understanding that 

the majority of arbitration are commercial in nature, the increasing import/export 

business relationships between Chinese and foreign counterparts will easily be 

expected to generate more disputes.  (The average China GDP growth was 9.9%, 

versus the global average of 3.6% in the last 10 years13.)   

 

Now, of course it is purely the ‘clients’’ own decision about which arbitration venue 

they can choose, and agreed by the two counterparts.  When China and foreign parties 
                                                 
8 Baker & McKenzie, 'Hong Kong, Dispute Resolution Around the World', 2010,  
<http://www.bakermckenzie.com/dr/disputeresolutionaroundworld>, accessed on 16th March, 2011, 
p.26 
9 See Wong, supra Note 5. 
10 See Harpole, supra Note 8. 
11 For example, from the Beijing Arbitration Centre’s (2011) indication, the commission accepted 
1,830 cases, but only 72 of which involved parties outside China. 
12 CIETAC, Statistics, 2011, <http://cn.cietac.org/AboutUS/AboutUS4Read.asp>, accessed on 30th 
April, 2011. 
13 See Harpole, supra Note 8. 
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are involved, there are many choices.  For example, if it is between Italian and 

Chinese firms, they can choose Italy, China, or like what was mentioned in Secretary 

for Justice’s speech14. 

 

 ‘ At present many of the mega trans-national commercial arbitration cases 

involving Mainland parties, …, are conducted in London or New York because 

of the historical concentration of arbitration expertise in those places’.    

 

Why can’t Hong Kong take up the leading role to replace London or New York in the 

long run, then how to go for it? 

 

2.3.  Strengths of Hong Kong 

 

More and more China-foreign party arbitration cases are coming to  

Hong Kong, there are some reasons behind to allow it.  The legal system itself, and 

the myriad of services support from the platform of other legal professionals, are 

important factors.  A less prominent or less discussed factor in fact is on the 

bilingualism practiced in the Hong Kong jurisdiction, which is actually very critical 

and yet subtle.  The Secretary for Justice had this point in her speech of 2003 on ‘Law 

and Language in International Arbitration’.15 

 

2.4.  Legal system and biligualism 

 

                                                 
14 See Wong, supra Note 5. 
15 See Leung, supra Note 9. 
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The uniqueness of Hong Kong’s common law jurisdiction is its bilingualism practiced.  

Then, is common law a better platform?  A Toronto based lawyer‘s article was quoted 

by Hong Kong Lawyers16:   

 

‘Hong Kong,…encouraged to draw upon the best of common-law precedents 

from around the world.....this outward-looking view of the law to be applied to 

the resolution of disputes...in the field of arbitration.’ 

 

This is also supported by the fact that arbitration in its own right is an ‘adversarial’ 

process whereby the opponents have equal opportunities to advocate before the 

tribunal their own positions with grounds.   Such a process is a familiar one under 

common law. 

 

Common law jurisdiction is also generally considered as a competitive legal system, 

which Hong Kong continues to adopt.  While at the same time Schindler17 put 

forward another point ‘Hong Kong is home…to experienced lawyers from most major 

international trading nations who are qualified to advise on the laws of their 

jurisdictions.’  This is also consistently highlighted by Baker & McKenzie that ‘Hong 

Kong is recognized as being a forum within Asia which is able to handle large 

arbitrations comfortably, and has lawyers from many jurisdictions …..’.18  Under this 

context, what does it matter in the language of arbitration, what is the advantage of a 

bilingual jurisdiction? 

 

                                                 
16 Schindler, Patrick, ‘The Pre-eminence of Hong Kong in International Commercial Arbitration’, 2007, 
<http://www.hk-lawyer.com/InnerPages_features/0/2163/2007/1>, accessed on 15th March, 2011. 
17 Id. 
18 See Baker & Mckenzie, supra Note 12. 
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There have been studies on the role of language and its translation in relation to legal 

processes.  Deborah Cao is one of them.  In her book Translating Law some insights 

can be drawn, that the skill, professionalism and cross-cultural interaction of legal 

translators should not be underestimated19.  In arbitration, unlike litigations in almost 

all jurisdictions where language choice is mandated and dictated, choice of language 

can usually be a compromise between the two opposite parties.  (While the arbitration 

rules across the world do not really follow closely with the UNCITRAL Model law20 

21, the default or ‘official language’ of the arbitration jurisdiction varies from country 

to country too.) 

 

It looks like with such a freedom of choice, problems of language are minimized.  In 

reality, regarding China-foreign arbitrations, the typical language rule from CIETAC 

is that if the parties could not agree on a common arbitral language, Chinese would be 

taken as the default vehicle22.  If that happens, foreign parties most likely will need to 

rely on ‘translators and interpreters’ (hereinafter “translators”).  If there are 

‘problems’ in translation in the arbitration process, the quality of arbitration, and 

therefore the outcome as well, would certainly be affected, let alone the efficiency of 

the flow too. Harpole put ‘problems in translation on international arbitration in this 

context: 

                                                 
19 Cao, Deborah, Translating Law, Clevedon: Multilingual Matters Ltd., 2007 
20 UNICITRAL Model Law, UNICITRAL Model Law on International Commercial Arbitration, 
Vienna: United Nations Publication, 1985 
21 On language (Article 22):  
 

“The parties are free to agree on the language or languages to be used in the arbitral 
proceedings.  Failing such agreement, the arbitral tribunal shall determine the language or 
languages to be used in the proceedings.  This agreement or determination, unless otherwise 
specified therein, shall apply to any written statement by a party, any hearing and any award, 
decision or other communication by the arbitral tribunal.” (UNCITRAL Model Law (1985)) 

 
22 CIETAC, Rules of Arbitration, 2005, <http://www.cietac.org/index.cms>, accessed on 15th March, 
2011. 
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‘Sometimes these are purely problems of linguistics, but in other cases, the problem is 

more complex and relates to culture.’  23   

 

Two points about Hong Kong’s jurisdiction from Secretary for Justice24 are worth 

noting: 

 

- ‘a wealth of English-speaking legal practitioners and arbitrators for 

international arbitrations; as well as Chinese-speaking ones who have 

knowledge of China and China laws for disputes….’ 

 

- ‘A legal system based on internationally respected common law principles, 

that now operates in both English and Chinese.’ 

 

The above summarizes the strength of Hong Kong in relation to the bilingual 

competence. 

 

2.5.  Competition and threats? 

 

Now, how is the bilingual legal system being leveraged to strengthen Hong Kong?  Is 

that a core competence to gain more shares on China-foreign arbitration caseloads? 

 

It is also obvious that other arbitration institutions would like to gain more shares 

from the same emerging market too.  Apart from those in the Mainland, in our 

                                                 
23See Harpole, supra Note 8. 
24 See Leung, supra Note 9. 
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vicinity, the most competitive one is obviously Singapore.  They also have source of 

Chinese speaking as well as English speaking legal professionals.   Are they really a 

threat to Hong Kong, then how should Hong Kong face that? 

 

 

2.6  Cantonese Vs Mandarin 

 

So far the word Chinese was mentioned quite a few times.  However, one 

shortcoming of professionals of this jurisdiction is that the Chinese practiced in Hong 

Kong in fact is Cantonese if spoken, although it is close to the Mandarin when written.  

In order to help the HKSAR to gain a solid and sustainable foothold for this potential 

market, Chinese as a daily and working language also needs to be examined 

holistically. 

3.  Methodology 

 

This paper attempts to identify and leverage on the competence assumed to be derived 

from the bilingual common law legal system.  Final goal is to help Hong Kong to 

define a simple yet effective strategy to achieve it.  Strategy formulation is both a very 

loose but at the same time very structured way of making the right decision from 

analysis of the situations and resources.  So, many of the conventional readings on 

business management can be referred to.  A typical book and paper list from a 

reasonable MBA degree course served as a good source.  The writer went through 

those as provided by the Warwick Business School regarding the subject ‘Strategy’, 

chose the useful ones to fit in the purpose of this write-up. 
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Then a strategic framework will be built and the elements of our legal environment in 

relation to arbitration will be reviewed, and utilized. 

While the arbitration ‘industry’ at large is quite involving with different entities or 

related professions, the primary data that can be gathered will mainly be public or 

publicized statistics on arbitration caseloads and characteristics.  Since the topic is on 

arbitration, the laws and rules ranging from UNCITRAL Model Law and Arbitration 

Rules, those of CIETAC, or HKIAC, etc are also searched through.  There happens to 

be some useful and authoritative commentaries from government officials, 

professional bodies or recognized individuals, that serve as valuable source of 

secondary data or information.   Also, the comments from an incumbent arbitrator 

after his discussion with colleagues are adopted. 

4. Literature Review 

 

4.1.  Models adopted 

4.1.1. Core Competence Model 

 

It is very natural to adopt the concept of core competence25 in finding the competitive 

elements or resources of Hong Kong, which can help it to excel competitors in the 

same market.  The wisdom in employing this idea model is that, we are to understand 

the critical success factors that a firm (or in this case, Hong Kong itself) needs to 

address to as what the market demands.  The ‘product’ is ‘arbitration service’ and the 

market covers the potential arbitration cases relating to China-foreign disputes, 

particularly on commercial areas.  Then, if the core competence happens to be a 

critical success factor, Hong Kong will have a competitive advantage.  When these 

                                                 
25 See Prahalad and Hamil, supra Note 3. 
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are identified, it will be vital to know if such resources or capabilities are durable, 

transferable or be easily imitated26. 

 

 

4.1.2.  Porter’s Diamond on competitive advantage of nations 

 

Moving into a strategic framework, the four generic elements for a ‘country’ to excel 

competition in a selected industry are ‘factor conditions’, ‘demand conditions’, 

‘related and supporting industries’ and ‘context for firm strategy’ 27. 

 

Porter Diamond:  Competitive Advantage of Nations 

 

Source: TAEGASC 28 

 

While Porter’s original ‘Diamond’ built was based on studies of manufacturing 

sectors, a ‘service-based’ view extension was done29, for which legal or arbitral 

services can easily be applied to too.     

                                                 
26 See Grant, supra Note 4. 
27 See Porter, supra Note 2. 
28 TEAGASC, Agricultural and Food Development Authority, Ireland, 
<http://www.teagasc.ie/research/reports/foodprocessing/4984/eopr-4984.asp>, 
accessed on 15th April, 2011 
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4.1.3.  Service industries extensions of Porter’s model 

 

In this model extension to ‘service industries’, some key points they highlighted are: 

 

1. ‘On factor conditions:  knowledge generated from information flows, legal 

systems,… information from university research institutes, need to be and to 

remain competitive.’ 

2. ‘On demand conditions: customers typically interact with frontline employees, 

professionalism on the part of employees becomes critical.’ 

3. ‘On related and supporting industries:  learning how to manage technology in 

foreign markets has become crucial.’ 

4. ‘On context on firm strategy and rivalry: to achieve competitive advantage is 

for each of them to have and to follow the same business model. …. The most 

important ‘core competence’ if there is to be a continual upgrading among 

firms or companies in a particular clusters, as they quoted from Kim and 

Mauborgne, 1999.’30 

 

 

4.1.4.  Service industry – 5P Model 

 

                                                                                                                                            
29 Chen, Yiche Grace, Hsieh, Pi-Feng, ‘A Service-based View of Porter’s Model of Competitive 
Advantage’, International Journal of Management, Vol.25 No.1, March 2008, p .38-53. 
30 Id. 
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Lastly, legal industry comprises practitioners from different professional service firms.  

Lowendahl discussed the under-emphasis of strategy in professional service firms:    

 ‘The evolution and growth of the professional service firms have typically 

been driven by the effort, competence, and personal relationships of 

individuals…, rather than a planned growth targeted to specific 

markets….even the most basic strategic decisions seem to have been 

neglected.’31 

 

In such an environment, care has to be exercised to understand the goals of owners.  

Often, ‘profit generation is less important than offering of altruistic service 

deliveries32.’  He proposed a positive spirals as performance indicators of a 

professional service firm, viz Projects (or clients), People (Professional competence), 

Persuasiveness and credibility (Profile), Process, and finally Profit, viz the 5P’s33. 

 

So, in our attempt to help Hong Kong to reinforce our core competence, we also need 

to look into the behavioural aspects of the professionals participating in this arena.  

For the purpose of this paper, legal interpreters or translators are considered as legal 

professionals.  Then, it is necessary to look into the details how these stakeholders can 

be well treated and given the right incentives to strengthen the competence in 

individual levels as well.  The 5P model above will be utilized. 

 

4.2.  Data search 

 
                                                 
31 Lowendahl, B.R., ‘Strategic Management’, Chapter 5 in Strategic Management of Professional 
Services Firms, Denmark, Handelshojskolens Forlag, 1997, p.69-70. 
32 Lowendahl, B.R., ‘Firm Development and Growth’, Chapter 6 in Strategic Management of 
Professional Services Firms, Denmark, Handelshojskolens Forlag. 1997, p. 141. 
33 Id.  p. 139 
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After all the theoretical frameworks were chosen, the primary or secondary data, or 

information were searched. 

 

4.2.1.  Primary sources: 

 

1. International laws, Basic Law (of Hong Kong), Legislation and Case Law, 

covering but not limited to: 

1.1  Legal systems of different jurisdictions as context of arbitration 

processes – and uniqueness of the bilingual common law system in 

Hong Kong. 

1.2  Statistics from annual reports or websites of various major arbitration 

institutions, both globally, and of those of China, such as CIETAC, 

SIAC, SCC, AAA, LCIA, and HKIAC34. 

1.3   UNCITRAL Model Law35 and Arbitration rules or the adopted 

versions from the above institutions  – and on languages requirements. 

1.4   Facts about Hong Kong’s arbitration and related services. 

1.5   Direct contact with incumbent arbitrator. 

 

4.2.2.  Secondary sources: 

 

1. Law books, theses, Government publications, electronic resources, journals, 

etc, covering but not limited to: 

1.1. Secretary for Justice’ speeches. 

                                                 
34 See ‘Abbreviations’ of this Article. 
35 See UNCITRAL, supra Note 24. 
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1.2. Articles hinting the advantages of Hong Kong on offering arbitral 

services, one of which being Sally Harpole’s recent lecture script.    

1.3. Professional comments such as those from articles of Hong Kong 

Lawyer  (the official journal of the Law Society of Hong Kong); Hong 

Kong Arbitration – A user’s guide; The International Comparative Legal 

Guide to: International Arbitration 2010, etc. 

1.4. Some papers and books on implications of languages used and the legal 

processes.  These include ‘Translating Law’36  

1.5. Policy of legal bilingualism in Hong Kong, and the dilemmas in 

proliferation of use of Chinese in legal processes, such as that discussed 

in the book ‘The Common Law in Two Voices’37. 

 

 

 

5.  Finding and analysis 

 

Just as a reminder, the focus of this paper is on legal bilingualism as a competence in 

Hong Kong, in relation to China-foreign related arbitrations. 

 

5.1.  Demand conditions (success factors) 

 

Firstly, the understanding of the ‘demand conditions’ on why some clients need to 

consider Hong Kong as their choice of arbitration center is necessary. 

 

                                                 
36 See Cao, supra Note 23. 
37 Ng, Kwai Hang, The Common Law in Two Voices, California: Stanford University Press, 2009 
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5.1.1  Global trend of resorting to arbitration 

 

Australia’s Attorney General office quoted a stunning figure:  In 2008 a 

PricewaterhouseCooper survey, ‘International Arbitration: Corporate attitudes and 

practices’, it revealed 73% of corporations prefer to use arbitration to resolve their 

cross-border disputes rather than transnational litigation…’ 38. 

 

5.1.2.  Take a look at HKIAC 

 

‘In 2009 the HKIAC handled 649 dispute cases. There were in addition 97 cases from 

the HKIAC Maritime Arbitration Group. This gives a total of 746 dispute cases. These 

included 429 arbitration cases, 140 domain name cases, 159 mediations and 18 

adjudications.  Of the 429 arbitration cases in 2009, 309 cases were international in 

nature and 120 were domestic.  Of the total, 29 cases were fully administered by the 

HKIAC in accordance with its rules’39. 

Unfortunately they did not reveal how many of the international cases were related to 

any China party.  They did compare their caseloads with other major international 

arbitration institutions: 

 AAA CIETAC ICC JCAA KCAB KLRCA LCIA SIAC SCC

2009 836* 1482 817* N/A 78* N/A 232* 114* 215

                                                 
38 Australia Government, Press Release, Commonwealth Attorney-General & NSW Attorney General: 
Sydney Set to Share in Booming Market in International Dispute Resolution, 3rd March, 2010. 
39 See HKIAC, supra Note 10. 
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* The statistics cover international arbitration only (as known to the HKIAC) 

Source: HKIAC40 

5.1.3.  A real demand in Hong Kong for China-foreign arbitrations? 

 

As mentioned from the outset, Sally Harpole reported her data of 65,000 arbitration 

cases nationwide in China.  In her same notes, she quoted IMF’s figures of China’s 

average GDP growth rate of 9.9% in the last ten years, versus the global average of 

3.6%.  With these and seeing the number of civil cases in courts rising in parallel, 

more will continue to elect arbitration to settle dispute outside the courts.41 

 

In the Global Legal Group report, about the use of arbitration institutions in Hong 

Kong, it is mentioned: 

 

‘Organizations in China, Hong Kong and beyond have called on the Chinese 

government to prioritise Hong Kong’s development as an international 

arbitration center, under the one party-two systems model.’42 

 

Another London based Law firm, in their Client Briefing had this saying: 

‘There are other less obvious considerations which influence the choice of 

arbitral institution.  These can be cultural, such as Hong Kong’s long-standing 

role as a legal services provider to China.’43 

 

                                                 
40 Id. 
41 See Harpole, supra Note 8. 
42 Utz, Clayton, Haley & Co, ‘Hong Kong’ in Global Legal Group (ed): The International 
Comparative Legal Guide to: International Arbitration 2010: 30-38, London: Global Legal Group 
Limited, 2010, p.38 
43 Clifford Chance, Which Arbitration Centre to choose, Client Briefing on 
<http://www.cliffordchance.com/publicationviews/publications/2011/02/which_arbitrationcentretochoo
se0.html>, 2011, accessed on 15th March, 2011 
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The Secretary for Justice, concluded this in his speech: 

 

 ‘ I signed a co-operation arrangement with the VC of the CCPIT which is the 

overseeing body of CIETAC.  …to strengthen the co-operation between the 

arbitration and mediation bodies based in Hong Kong such as the HKIAC and 

their counterparts in the Mainland such as CIETAC.   This arrangement is yet 

another confirmation of the role of Hong Kong in providing legal services for…. 

the Mainland….’44 

 

In fact, HKIAC, as a manager and partner of Asian Domain Name Dispute Resolution 

Centre, also handles a significant number of world-wide-web domain name disputes45, 

most of which are related to a foreign applicant against a Chinese respondent from the 

Mainland.   More recently, with the advent of Chinese domain name era46, Hong 

Kong already being a preferred place would ironically benefit from more ‘demands’ 

on dispute resolution in this regard, although not real arbitrations in their own right. 

 

5.1.4.  Common law jurisdiction and English 

 

A Canadian based Barrister & Solicitor stated ‘the best common law traditions 

encourage respect for party autonomy, which is a core value of arbitration’  47. 

Additionally, Harpole put  ‘ICC statistics show that English is the predominant 

language of international arbitration even though it may not be the first language of 

                                                 
44 See Wong, supra Note 5. 
45 Asian Domain Name Dispute Resolution Centre, ‘Case Decision’ , 2011, 
http://www.adndrc.org/hk/case_decision.php, accessed on 11th July, 2011 
46 Ollier, Peter, Why you need a Chinese IDN?, Managing Intellectual Property, May, 2011 
47 See Schindler, supra Note 18. 
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the parties - 80% in 2007’ 48.  English language origin of Common Law root is another 

concern.  Harpole 49 also pointed out that China having a civil law system initially had 

the legal terms first translated from German then Japanese.  These Chinese terms if 

translated to English will be difficult to relate to a common law system.  So, 

arbitration conducted in English should find a Common Law Jurisdiction more 

arbitration friendly.    

 

Today, while it is obvious that in most of the global international trading activities 

English is used as the medium of communication or documentation, no one would 

doubt as a consequence that legal disputes over those are followed up in the same 

language as well. 

 

5.1.5.  Chinese and English awards 

 

Now that Hong Kong and China signed the agreement in 1999 on mutual ‘arbitral 

award enforcement’, this is another point of interest.  While awards can always be 

bilingual in the Hong Kong jurisdiction, both the China and foreign parties will find it 

friendly.  This is an advantage appeal to China-foreign arbitration while other venues 

may usually provide English only or Chinese only awards. 

 

In early Feb 2010, ‘China’s Supreme Court has issued a notice indicating that it will 

recognize and enforce ad hoc awards and awards in institutional arbitrations that are 

made in Hong Kong.’50  This extended the jurisdiction of local China courts to review 

                                                 
48 See Harpole, supra Note 8. 
49 Id. 
50 International Notes, Dispute Resolution Journal, Feb/Apr 2010, Vol. 65 Issue 1, p.15-16 
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or enforce Hong Kong awards too, or to better regulate if those local courts can really 

follow the top-down rules. 

 

The good news was also that the policy had been taken into real actions.  ‘In the 

recent case of Noble Resources Pte Ltd v Zhou Shan Zhonghai Cereal and Oils 

Industries Co. Ltd., the Supreme People’s Court even rejected a ‘public policy 

objection’ while the applicants asked for enforcement of an HKIAC award from a 

local China court and was objected.’51 

 

5.1.6.  Language issue in arbitration 

 

 ‘Language’ issue is our concern.  Most of the venues across the world follow rules 

suggested by UNCITRAL Model Law on language choice52.  Article 22 states: 

 

1.6  ‘The parties are free to agree on the language or languages to be 

used….Failing such agreement, the arbitral tribunal shall determine 

the language or languages to be used in the proceedings.’ 

 

However, the rules in China, for example from article 67 of CIETAC, or Article 64 of 

BAC,53 are like: 

 

(1) ‘Chinese is the official language of the BAC.  If the parties have agreed 

otherwise, their agreement shall prevail.’ 

 
                                                 
51 Fei, Jessica, Hill, Richard, Case Notes, Asian Dispute Review, April 2011, p.58-59 
52 See UNCITRAL, supra Note 24. 
53 See ‘Abbreviations’ on p. 3 
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One of the professional arbitrators54 had the following useful comments : 

 

- “Parties would most of the time try to agree on an arbitration language 

based on legal advices from lawyers in reality. “ 

 

- ‘Parties would pick arbitrators who can speak the language of the 

arbitration’. 

  

- ‘There are witnesses who speak other languages, then translators are 

needed.’ 

 

 - ‘Choice of interpreters are agreed by both parties to ensure fairness.’ 

 

-‘If choice of interpreters cannot be compromised, the arbitrator may appoint 

one.  Then usually a well-known interpreter, or a court interpreter will be 

appointed.’ 

 

- ‘Document translated needs to be agreed on by both parties.  If not, third 

party verification and certification is necessary.  The general practice is to 

have the high court, authorized bodies, or well-known translators to certify 

them.’ 

 

The situation is, for China-foreign related arbitration done in China, chances are 

higher they are conducted in Chinese than when done overseas.  Or, even if they are 

                                                 
54 Wang Li Peng has been sitting at both CIETAC and HKIAC, discussed with his colleagues in both 
institutions for such conclusions. 
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agreed to be done in English, the whole process will involve a lot of Chinese/English 

translation work when one side obviously usually operates mainly in Chinese. 

 

When this happens, or being forced to happen, the foreign party will definitely have 

great concerns on availability, professionalism and quality interpreters or translators.  

Although it is not a litigation process, it is natural to expect these people to be legal 

translation professionals.   

 

5.1.6.1. What do foreign clients expect of the translators? 

 

Cristina Marinetti in her book review55 on ‘Translating Law’56  highlighted the cross-

cultural elements involved57. 

 

‘It is easily understood from our own experience that direct or verbatim 

translation would inevitably distort some original meanings of the source text.  

This is often due to the subtlety of our expressions embedded with cultural 

connotations or denotations which are not explicit.  Only when the translators 

are capable of understanding the ‘cultures’ of the source and the ‘objects’, then 

their work will be more accurate and precise.’ 

 

The author has been an unprofessional interpreter for over 20 years throughout his 

career in China and international trade, when working on business deals .  

                                                 
55 Marinetti, Cristina, ‘Translating Law.  (Deborah Cao (2007)) – Review’, The International Journal 
of Speech, Language and the Law, IJSLL Vol 15.1 2008: p.121 – 125. 
56 See Cao, supra Note 23. 
57See Marinetti, supra Note 59: ‘The vital role played by legal translators in an era of ….and constant 
cross-cultural interaction. … Translators must acquire experiences, categories and modes of thinking of 
the source text authors, the legal professionals.  …The responsibility goes well beyond that of 
conveying accurately…and it requires a very good understanding of the function of law in society.’ 
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Experiences learnt justified readily Cao’s 58 position above.   For example, while we 

always have plenty of Chinese four-letter proverbs that by verbatim translation into 

English would mean nothing, the same is true vice versa.  If one translates   ‘瓜田李

下’ directly into ‘the melon field or under the plum tree’, the real meaning of ‘being 

dubious’ would never be communicated.  The translator needs to have deep 

understanding of Chinese.   By the same token, if one translates ‘what I have written, 

I have written’59 simply into ‘我已經寫了已經寫的’, the meaning behind would be 

lost. 

 

The expectation of accurate translation among different languages has never been 

higher today than before.   As early as in 2007, the International Centre for Dispute 

Resolution established a Translation Committee to reinforce this.60 

 

 

 

5.1.6.2.  Is China resourceful based on the above requirements? 

 

While Cao contended that Chinese legal language was more uncertain than English61, 

the consequence would be simply that the translation between these two in legal or 

related settings such as in arbitration could sometimes not be accurate.  The common 

perception is that the legal professionals or those paralegals in the supporting chain in 

                                                 
58 See Cao, supra Note 23. 
59 John 19:22, Bible: When Pilato sentenced Jesus and the verdict was wrongly graved on the plaque, 
Pilato said ‘what I have written, I have written’.  It means he would not change what he has confirmed. 
60 Andersen, Steven; Sabater, Anibal, Translating the ICDR Int’l Rule into other languages, Dispute 
Resolution Journal, Aug-Oct 2008, Vol. 63 Issue 3, p. 10-11 
61 See Cao, supra Note 23, p.81 
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China lack international cultural exposure and comprehension of different legal 

systems to render them competitive in doing a proper translation or interpretation job. 

 

5.1.7.  Knowledgeable and experienced bilingual arbitrators or neutrals, and 

uncorrupted culture.   

 

Translators alone will not be sufficient.  There are always other ‘neutrals’ (e.g. 

witnesses) or professionals in the arbitration process whose words cannot be easily 

translated back and forth with full accuracy.  Hence, on top of these language 

professionals, it is also the pool of experienced experts such as arbitrators, 

accountants, architects, bankers, engineers, insurance agents and lawyers, who quite 

often have working knowledge in both Chinese and English language that will be 

critical for a fair and efficient arbitration process, with their own direct representation 

in both tongues.  An important finding from a recent London University survey62: 

‘62% of respondents said that formal legal infrastructure was the most decisive 

factor in choosing a place of arbitration.’  

So the professional network mentioned just above is critical regardless of whether 

they are bilingual or not too.  

 

  ‘…neutrality and impartiality,…are the aspects of formal legal infrastructure 

that most influence the choice of place of arbitration.’ 63   

 

By the same token, regime or jurisdiction which is clean and less corrupted should 

prove to be preferable.    

                                                 
62 See Wong, supra Note 5. 
63 Id. 
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5.2  The core competence of Hong Kong 

 

With step one above, the ‘success factors’, or the requirements of arbitration clients 

were identified.  Step two now is to investigate if HK possesses the core competence 

to meet the above success factors.  Obviously the answer is yes.   

 

5.2.1.  Bilingual legal system and legal translation 

 

The bilingual legal system under the common law regime has been in place since 

1985, and fully operational as of 1997.  The IGCO64 states that: 

 

(1) ‘The English language text and the Chinese language text of an Ordinance 

shall be equally authentic, and the Ordinance shall be construed accordingly.’ 

Bear in mind that all statues are coded in both languages, including the Arbitration 

Ordinance65.   

 

The increasing use of Chinese in the legal system can be reflected by the figures 

below: 

Criminal cases tried in Chinese today in Hong Kong courts: 

Percentage of criminal cases conducted in Chinese 2008 2009 
Court of Final Appeal and related applications 38.9% 39% 
Court of Appeal (criminal appeals) 31.6% 32.5% 
Court of First Instance (Magistracy appeals) 75.9% 73.7% 
Court of First Instance (criminal trials) 23.8% 26.1% 
District Court (criminal trials) 47.8% 55.5% 
Magistrates' Courts (criminal trials) 83.1% 84.5% 
Source: Department of Justice (2011)66 

                                                 
64 IGCO (Cap 1), Interpretation and general clauses ordinance, Legislation of Hong Kong SAR, s10B 
65 Arbitration Ordinance (Cap 341), Legislation of Hong Kong SAR 
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Staff establishment of the Department of Justice 

(as at 31 December 2009) 

Division Directorate 
counsel 

Non-
directorate 

counsel 

Para-
legal 

staff #

Other 
staff Total 

Secretary for Justice's Office - 1 - 12 13 
Civil 16 108 32 98 254 
International Law 7 14 2 11 34 
Law Drafting 15 22 16 53 106 
Legal Policy 9 23 7 28 67 
Prosecutions 19+1* 102 133 201 455+1* 
Administration & 
Development - 1 - 177 178 

Total number of posts 66 +1* 271 190 580 1,107+1* 

Source: Department of Justice (2011)67 

# Court Prosecutors, Law Translation Officers and Law Clerks 

* supernumerary post 

Within the government judicial system, one can find a mix of legal or paralegal staff68. 

 

5.2.1.1.  Translation and interpretation 

 

Law translation officers have been around for a long time.  Although there is no exact 

number of the translation staff from the above table which only shows the number 190 

which include prosecutors and clerks, translators have been assuming more 

significance with increasing trials done in Chinese.  The translators classified as 

paralegal in Department of Justice (hereinafter DOJ) are involved in either document 

                                                                                                                                            
66 DOJ, Department of Justice, on Statistics, 2011, website: <http://www.doj.gov.hk/eng/stat/>,, 
accessed on 16th April, 2011 
67 Id. 
68 Id. 
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translation, or on verbal interpretation in the court trial processes.  For example, in the 

guidelines for certification of documents civil cases elaborate one of their duties69: 

 

’The court Interpreters of the Court Language Section are authorized under the 

Official Languages (Translation) Rules to certify as true and correct, 

translations of documents provided by law enforcing agencies, law firms and 

individual members of the public for use in court proceedings. 

 

(Although arbitration is not required to follow legal procedures as those described for 

court proceedings, the above culture of dealing with bilingual materials had well been 

built into the legal or supporting fields.  From this sprang already the various types of 

related professionals outside the law courts to support such a unique system.  They are 

easily qualified to serve arbitrators and arbitrations.) 

A pity is that, translation itself as a profession is not so much regulated in Hong Kong.  

Statistics on the working population cannot be easily identified.   Many of those are 

freelance translators employed on ad hoc need basis.  There are, however, societies 

such as the Society of Translation in Hong Kong, recognising degrees or membership 

for those practicing in the trade.  A few local universities such as HKU, CU, City U or 

Poly U and Open U70 offer degree courses.    

Locally, as far as legal translation is concerned, only the Open University of Hong 

Kong and City University of Hong Kong offers MA degree courses.  Nevertheless, 

the 150 years’ of British rules have ironically nurtured this breeding ground of 

translation or legal translation with respect to English and Chinese. It is not difficult 
                                                 
69 DOJ, Department of Justice, Judiciary Guidelines for Certification of Documents Civil Cases, 2005, 
p.1  <http://judiciary.gov.hk/en/crt-services/cts.htm>, accessed on 10th April, 2010 
70 See ‘The Abbreviations’ on p.3 
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to conclude, although not so objectively, that Hong Kong is a competent place to 

support the legal industry or professions in a bilingual way. 

With this backdrop, there is no mechanism of accreditation of legal translator at this 

stage in Hong Kong.  The number of legal translators active in Hong Kong is also not 

easily known. 

 

 

5.2.2.   A legal infrastructure established for a bilingual jurisdiction 

 
An article from a legal journalist posted by Lexis Nexis on Jan 27th stated the 

following more updated while consistent facts71, except otherwise stated as DOJ as 

source72: 

 

‘Number of law firms in Hong Kong: 764 

Number of solicitors with HK practising certificates: 6,760 (5,900, from DOJ (2008)) 

Number of trainee solicitors:   838 

Number of barristers:  1,106 (1,000, from DOJ (2008)) 

Senior counsels:   83 

Unqualified staff at law firms:  14,133.’ 

 

The DOJ data revealed, however, also that: 

                                                 
71 Fong, Wilda, ‘The Localisation of International Foreign Law Firms in Hong Kong, Why Now?’, 
article appear on HK Lawyer, 2011, <http://law.lexisnexis.com/webcenters/hk/Hong-Kong-Lawyer-
/The-localisation-of-international-foreign-law-firms-in-Hong-Kong-why-now/>, accessed on 15th April, 
2011 
72 DOJ, Department of Justice, on Legal System in Hong Kong printed 2008, website:< 
http://www.doj.gov.hk/eng/legal/index.htm#1>, accessed on 16th April 2011. 
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54 foreign law firms are established in Hong Kong to advise on the law of their 

home jurisdiction. 

 

400 solicitors are admitted to practise as notaries public in Hong Kong. 

 

As far as arbitrators’ availability are concerned, the data from HKIAC reveals that 

there are almost 300 panel arbitrators and some 80+ list arbitrators of a good mix of 

nationalities including those from the Mainland73.   There would be others empanelled 

by other localised arbitration institutions such as the Hong Kong Chamber of 

Commerce, or even the ICC subsidiary.    

 

The fact is, such a legal system and resources have been running in a bilingual 

jurisdiction even before 1997 and people have acquired adequate experiences.  To 

conclude this part, the Secretary for Justice had this in her speech to advocate the 

advantages Hong Kong offers : 

 

‘a wealth of English-speaking legal practitioners and arbitrators for 

international arbitration; as well as Chinese-speaking ones who have 

knowledge of China and China laws for dispute involving transactions in the 

Mainland’.74   

 

                                                 
73 HKIAC, Statistics on arbitrators, 2011 
<http://www.hkiac.org/Arb_poalist.php?set=4&sort=104&keyword= > 
, accessed on 15th March, 2011. 
74 See Leung, supra Note 9. 
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The notion of legal bilingualism is deep-rooted among at least the educated segment 

in Hong Kong, although English would normally comes before Chinese in priority.  

All in all, the convertibility of legal or business terminology between the two 

languages is not a question.  For all walks of life, legal issues could arise any time, in 

relation to activities in banking, insurance, financial investments, property 

conveyancing, international trades, construction projects.  People are used to facing 

all these in a bilingual context. 

 

5.2.3.  How much of legal services are we creating? 

 

It is not easy to find statistics relating to legal translation service contribution in our 

economy.  As a specific service it is not separately captured in the government 

statistics.  Only until recently the scene may change.  ‘In the second quarter of 2007, 

a couple of new measures were put on board by the Government to facilitate external 

trade with the Mainland.  It contains….and 11 new services areas75.’  Translation and 

interpretation is one of the eleven76.  

 

However, the sector ‘Legal Services’ can reasonably serve as a proxy to reflect 

parallel trend of legal translation. 

 

In both 2008 and 2009, the export of legal services was over HK$1.5 billion77.    

Fong78 claimed also as sourced from Census and Statistics Department that of this 

HK$1.5 billion exported, $411 million was destined for China in 2009. 

                                                 
75 Government Report, Half-yearly Economic Report, Economic Analysis Division, 2007, Hong Kong, 
p.29 
76 Id., p.30 
77 See DOJ, supra Note 70. 
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The Secretary of Justice put this in another perspective ‘In 2008, it was estimated that 

the percentage of legal services to GDP at current factor cost was 0.7% and the value 

added was over HK$1 billion’79.  Based on this, the value of translation and 

interpretation in our economy for legal services support in relation to the China factor 

should not be underestimated. 

5.2.4.  The Clean legal system in HK 

 

Earlier the elements of ‘neutrality’ and ‘impartiality’ were brought to the scene.  

These are critical for an institute to be chosen for arbitration.    

 

The Political Risk Services Report (2010: 2,8) has these comments on Hong Kong: 

 

‘Hong Kong’s body of law and regulation recognizes the value of competition in 

economic endeavour….Bureaucratic procedures and “red tapes” are held to a 

minimum and are equally transparent to local and foreign investors.’ 

 

Hong Kong has an excellent track record in combating corruption.80 

 

Since the establishment of the ‘Hong Kong Independent Commission Against 

Corruption’ more than 30 years ago, business or civil ethics have been well taught.   

One cannot rule out there are still people who act against such ethical values, but most 

of them will not escape from justice.  Recent years saw more corruption cases, 

                                                                                                                                            
78 See Fong, supra Note 75. 
79 See Wong, supra Note 5. 
80 Political Risk Services, Hong Kong Country Conditions, 1-Oct-2010, New York: The PRS Group 
Inc., 2010 
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involving directly or indirectly mainlanders from China who challenged the rule of 

law, performing illegal acts considered widely practiced in China.  In the end, if such 

deals were conducted within the Hong Kong jurisdiction, criminals would just be 

caught red-handed in most cases. 

The author’s own experience with many mainlanders on legal ethics sheds new lights 

which are promising.  First, they are getting more aware of the bottom lines in the 

Hong Kong jurisdiction.   Some of them would even choose Hong Kong to be a place 

where they would seek legal justice.   Going more extreme would be their willingness 

to participate in demonstrations to express their need of ‘natural justice’ or universal 

values such as democracy or human rights.  Their participation in the June 4 memorial 

gathering in Hong Kong in 2011 was a vivid example. 

 

Second aspect is more long term.  If we turn to Guangdong TV channels, one can 

easily see programmes highlighting more the grievance of citizens against unfair 

government acts.  Gradually we see at least from Guangdong the import of more 

proactive attitude towards the quest for improvement of social or ethical values.  This 

also reinforces their desire and appreciation of a legal system that is considered more 

fair in many senses. 

 

The above are in stark contrast to the reputation of China in the still corruption prone 

social structures.81  With these Hong Kong should not disappoint the arbitration 

clients. 

 

 

                                                 
81 Cohen, Jerome A., China’s Reform Era Legal Odyssey, Far East Economic Review 171.10, Dec 
2008, p.34-38 
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5.2.5.  The infrastructure which support the internationalisation of arbitration 

services 

 

The long history of Hong Kong as a business hub in Asia has helped to create a city 

where all supporting infrastructures required to conduct a business are well available.  

Or, one can say all these are critical factors for the tourism trade too.  These are the 

hotels, transportation, business services, food, entertainment, communication and 

telecommunication, etc.  By the same token, if arbitration cases find Hong Kong as 

the home place by international clients, the same hardwares, or softwares, are the 

basics without doubt.  

 

The Secretary of Justices highlighted a similar idea82. 

 

5.3.  Using Porter Diamond to look at the core competence 

 

Now, this framework is used to summarize the analysis above. 

 

First, Factor conditions. 

 

Legal system (common law), availability of legal or paralegal professionals, 

experience in dealing with clients of various cultural backgrounds, bilingualism and 

                                                 
82 See Wong, supra Note 5. 
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legal bilingualism with the full availability of culture-sensitive translators, the 

business and commercial infrastructure, are all clear. 

 

One wisdom of Porter83 is that the ‘country’ has to have a good demand of the same 

service in order to build its strength for ‘exporting it.  One of the most well-known 

Dispute Resolution case which involved a lot of trade practitioners and complainants 

was the Lehman Brothers minibonds case.84  There were 21,770 complaints.   

Eventually they agreed to settle them through mediation instead of litigation.  It was 

therefore a reference case that Hong Kong gained more critical experiences in 

alternative dispute resolution, although it was not arbitration in strict sense. 

 

It is easy to conclude that Hong Kong is very well positioned of possessing the right 

factor conditions. 

 

Second: Demand conditions. 

 

The increasing preference of choosing arbitration versus litigation to settle 

commercial disputes was discussed, so is the uprising of China in international 

business and therefore the surging of China-foreign disputes.  The appeals from the 

Hong Kong common law system with its bilingual culture are out there for those who 

don’t feel comfortable to be scrutinized or immersed in a probably less friendly and 

less predictable jurisdiction outside Hong Kong. 

 

 
                                                 
83 See Porter, supra Note 2. 
84 Soo, Gary; Zhao, Yun & Cai, Dennis, Resolving Disputes in Hong Kong , The Journal of 
International Business & Law, Apr 2010, p.138-152 
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Third: Supporting Industries 

 

The commercial infrastructure was just touched on a few paragraphs back.   These 

actually are already distinguishing factors for Hong Kong to be an international hub 

of different business or non-business activities, being one of the best under the 

sovereignty of China. 

 

Fourth: firm strategy and rivalry 

 

From the service-based extension model of Porter’s Diamond85  86, is it fair to say that 

most of the stakeholders (firms) are sharing similar approaches in the professional 

behaviour?  The answer seems to be yes, while it is obvious that most of them 

actually are following similar patterns developed, although haphazardly, through 

learning curves to live through decades of interaction commercially and legally with 

the international world as well as with China. 

 

Chen & Hsieh87 suggest that there should be a continual upgrade.  Recommendations 

will be given shortly.  

 

 

 

 

 

 
                                                 
85 See Porter, supra Note 2. 
86 See Chen, Yiche Grace, Hsieh, supra Note 33. 
87 Id. 
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5.4.  Is the core competence sustainable? 

Where are the threats? 

5.4.1.  China: 

 

Are the arbitration commissions in China strong competitors of China-foreign 

arbitration services?  Yes, of course they are, as so many cases are driven from China.  

Based on the flagship CIETAC’s statistics88, altogether from 5 domestic sites they 

handled 1,252 cases in 2010, of which 418 were foreign related.  These 418 were 

concentrated in Beijing and Shanghai only, at 241 and 102 counts respectively. 

 

However, scholars from Pace University highlighted in their paper published in 

Columbia Journal of Transnational Law: 

 

‘A leading authority on law in China has argued that CIETAC’s practices need 

substantial reform if they are to adhere to the standards of other international 

arbitral tribunals.’89  Also, 

 

‘CIETAC should not use its own personnel as arbitrators’ 

‘Decision-making and record-keeping needs to be more transparent.90 

 

It may still take some time for foreign parties of the China-foreign arbitrations to feel 

fully comfortable to have the arbitrations done within China.  Most of the advantages 

that Hong Kong possesses currently cannot be easily found in China today.    
                                                 
88 CIETAC , Statistics, 2011, <http://cn.cietac.org/AboutUS/AboutUS4Read.asp>, accessed on 30th 
April, 2011 
89 Shulman, Mark R, and Singh, Lachmi, ‘China’s Implementation of the UN Sales Convention 
Through Arbitral Tribunals’, in 48 Columbia Journal of Transnational Law, 242 (2010): 242-286. 
90 Id. 
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5.4.2.  Singapore: 

 

Australia’s Attorney-General’s office had in this press release:  ‘Hong Kong and 

Singapore are presently the leaders in international dispute in Asia Pacific.’ 91 Take a 

look at the statistics consolidated by SIAC, their emergence is without question. 

 

NUMBER OF INTERNATIONAL CASES ADMINISTERED BY ARBITRAL 
INSTITUTIONS  

Arbitral 
Institution 

Yr 
2000 

Yr 
2001 

Yr 
2002 

Yr 
2003

Yr 
2004

Yr 
2005

Yr 
2006

Yr 
2007

Yr 
2008

Yr 
2009 

Yr 
2010 

AAA-ICDR 
(USA)  510 649 672 646 614 580 586 621 703 836 888 

ICC^ 541 566 593 580 561 521 593 599 663 817 793 
CIETAC 
(China)  543 562 468 422 461 427 442 429 548 560 418 

LCIA (UK)  87 71 88 104 87 118 133 137 213 272 237 
SIAC 
(Singapore) 37 39 34 23 39 29 47 55 71 114 140 

SCC 
(Sweden) 66 68 50 77 45 53 64 81 74 96 91 

KCAB (South 
Korea)  40 65 47 38 46 53 47 59 47 78 52 

VIAC 
(Vietnam)  23 16 19 16 32 22 23 21 26 25 37 

BAC (China)  11 20 19 33 30 53 53 37 59 72 32 
JCAA (Japan) 8 16 8 14 15 9 11 15 12 17 26 
HKIAC*^ 
(China)  NA NA NA NA NA NA NA NA NA 29 16 

PDRC 
(Philippines)  0 1 2 0 0 0 1 1 0 4 1 

KLRCA 
(Malaysia)  20 3 3 5 3 7 1 2 8 # # 

BCICAC 
(Canada) 3 4 4 4 4 2 5 3 # # # 

 

Source: SIAC92 

 

                                                 
91 McClelland Robert MHR, Attorney General of Australia, Press Release: Sydney set to share in 
booming market in international dispute resolution, 2010. 
92 SIAC, Singapore International Arbitration Centre, 2011, <http://www.siac.org.sg.>, accessed on 26th 
March, 2011 
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In an ALB news article, Jessica Seah quoted of the 114 international cases SIAC 

handled in 2009, there were 24 China-related ones93.    

 

With all the similarities in competence, experiences and positioning, Singapore is 

obviously the one who would like to get a share of the China-foreign arbitration 

services market. 

What Hong Kong excels could mainly be on the proximity to China, and a higher 

level of Chinese standard and the bilingual legal system.  In Singapore, ‘the socio-

political goals of the Singaporean bilingual policy restrain the government’s 

willingness to support the unrestricted growth of Mandarin in the official 

discourse94.’ 

 

However, the tale of the cities will never end.  Hong Kong cannot rest on its laurels 

and ignore this competitive neighbour.  The political scene in Singapore is also 

changing.  No one can tell if their language policy would change when people may 

get more says.  Or, maybe one day Hong Kong can even think of cooperating with 

Singapore to form an alliance of arbitration services? 

 

 

 

 

                                                 
93 Seah, Jessica, International Arbitration: batting for China, ALB Legal News, 2010,  
<http://china.legalbusinessonline.com/news/features/49594/details.aspx>, accessed on 26th 
March, 2011 
94 Zhao, Shouhui and Liu, Yongbing, ‘Chinese Education in Singapore – Constraints of 
bilingual policy from the perspectives of status and prestige planning’, in Language Problems 
& Language Planning 34:3 (2010): 236 - 258 
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5.4.3.  Threat: Is bilingual common law system really robust in Hong Kong? 

 

In this paper the positive sides of a bilingual common law system were the focus.  

However, one may doubt if there could be down sides of it.  The author of the book 

‘Common Law in Two Voices’95 attempts to identify some drawbacks from his 

observation.    

 

Ng questions the notion of ‘equal authenticity’ of Chinese and English versions of the 

statues.  He interprets that in fact English still prevails96, by looking into Section 10 

C(I) of Interpretation and General Clauses Ordinance97: 

  

‘Where an expression of the common law is used in the English language text of 

an Ordinance and an analogous expression is used in the Chinese language 

thereof, the Ordinance shall be construed in accordance with the common law 

meaning of the expression.’ 

 

How true is his argument?  There are of course some court cases mentioned in his 

book to support .    

 

So, we have to be sceptical  on our assumption that the benefit of our bilingual legal 

system can really bring us the competitive advantage.  When English still seems to be 

‘above’ Chinese in our so-called bilingual legal system, what are the implications on 

the system itself?  How this underlying issue would impact our initiatives to gain 

more China-foreign arbitration cases in Hong Kong? 
                                                 
95 See Ng, supra Note 41. 
96  Id. 
97 See IGCO, supra Note 68. 
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If the mentality of some of the legal practitioners still favour the use of English over 

Chinese, or even have contempt over the latter, it will not be a long time for them to 

regret their value judgments.  Life cycle of languages could easily reverse due to 

economic powers of the countries in question.  Chinese could soon become a 

dominating language in the global business arena, perhaps in a decade or two. 

 

6.   Conclusion and recommendations 

 

- Where are the strategic gaps? 

 

6.1.  Accreditation. 

 

Accreditation of legal translators can help to raise the credibility, quality and status of 

these professionals.  With better career prospects, more new bloods will be willing to 

participate in this profession.  The trade itself needs to be more proactive and voice 

out loudly this concern for the good of themselves and Hong Kong at large.   

 

 

6.2.  Government’s further support…infrastructure, and strategies of the 

professionals 

 

Government’s policy on Arbitration in a bilingual jurisdiction is by all means critical, 

as this is a legal system related competence, rather than other business areas that can 

usually thrive under Laissez Faire.  So far the direction is correct. 
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However, legal firms or practitioners involved need to have concerted effort or vision 

for a brighter future.  So, how would the bilingual arbitrators or legal translators 

sharpen their saws? 

 

Continual upgrade of the ‘firm strategies’ collectively or individually98  can 

incidentally be elaborated by 5P 99, viz People, Profile, Process, Profits and Projects. 

 

For legal translators or other related professionals, on 5P, the recommendations for 

those firms employing them are: 

 

1. People –‘ recruit and retain the best professionals.’  Don’t focus on just costs, 

but reward well those with good qualification and quality of work. 

 

2. Profile – ‘to win further reputation’ among potential clients in future 

arbitrations.  So, when working on current projects (arbitration cases) with 

China-foreign parties, do that with all their might on demonstrating legal 

knowledge, cultural sensitivity, professionalism and top business ethics, that 

help to distinguish them from the non-Hong Kong counterparts. 

 

3. Process – ‘keep finding and learning better ways to improve methods and 

procedures to minimize value loss and maximize efficiency.’  For example, if 

computer aided translation can help, try not to be too resistant on changes. 

 

                                                 
98 See Chen & Hsieh, supra Note 33. 
99 See Lowendahl, supra Note 37. 
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4. Profits – ‘Idea is to generate sufficient profits to “have fun” and continue to 

do what is most interesting.’  That means being a kind of professional, put 

aside profit as the first priority.  Idiosyncrasy and job satisfaction can 

sometimes be the drivers more than from profit making. 

 

5. Projects (Clients) – ‘Allocating competence and resources to the best projects 

and clients, to leverage on the value creation and learning process.’  So, look 

for opportunities of reference cases which can demonstrate the significance of 

professional legal translation, dwell on those. 

 

6.3.  Education – mandarin, legal systems, biligual arbitrators, ethics etc. 

 

To continue to build, maintain or reinforce Hong Kong’s sustainable competitive 

advantages, a few areas of concern require attention: 

 

1. The current bilingual legal system on the Chinese part is not fully ‘Chinese’ as 

the spoken part in our jurisdiction is still in Cantonese.   But for China-foreign 

related arbitrations, most likely the Chinese spoken part would be in mandarin.  

The continued effort in promoting mandarin as a business mother tongue will 

be critical. 

 

2. The training in the Common Law system in Hong Kong continues to be done 

in English.  If a true bilingual legal system is unavoidable in the future, more 

‘Chinese’ components need to be introduced in Law Schools, also for training 

them on other legal systems especially about the China Civil Law jurisdiction. 
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3. There is no proper scheme in training arbitrators in Hong Kong.  As 

mentioned some courses exist in City University or University of Hong Kong, 

etc.  However, they are not aiming to train arbitrators, not to mention for 

bilingual arbitrators who are scarce resources today and will be in higher 

demand in future.  The Government needs to have a vision on this part. 

 

The above three areas on Education need to be addressed to from a government policy 

point of view and concrete actions are necessary. 

 

Lastly, corruption control remains a very critical part of Hong Kong’s prosperity.  

ICAC’s role will never be less important in the future, especially when more 

association with the Mainland Chinese could mean higher risks on some commercial 

malpractices.  Business ethics standards requirements on legal translators would not 

be lower than the rest of legal professions. 

 

6.4.  A very important but often less-addressed factor 

 

Cultural background variation across Chinese people of different descents can cause 

problems for one Chinese translator to really understand the other Chinese speaker.  

This phenomenon is not unique to Chinese, but also to English or speakers of other 

languages.  Also, this is not just limited to legal contexts. 

 

Two simple examples are shown.  If a dispute case is related to three parties, a 

mainland China entity, a foreign one and a Hong Kong one, and the operations 
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involve indirectly the Hong Kong party on 深加工結轉貨物 (transferred goods for 

further processing), can a Hong Kong translator really understand this Chinese phrase 

and translate it into English, or even into ‘Chinese’ for other Hong Kong people to 

understand?  This one of course is due to the use of specific terminology.  We can 

have other daily expressions in China such as 勺子 (spoon), 盛飯 (fill up a bowl of 

rice), 打點開水 (get some hot boiled water), etc, that most of the Hong Kong people 

today may not really understand either. 

  

In our attempt to sharpen the saw of Hong Kong on taking up more China-foreign 

arbitrations, are we sure that most of the Hong Kong Chinese-English translators can 

really understand the people, the write-ups, and the business or legal languages of 

China?  There could sometimes be discriminations that while a bilingual common law 

system has been practiced in Hong Kong, that the Chinese languages and practices 

used in another jurisdiction (China or Taiwan) are inferior.  Such a mentality is very 

dangerous.   

 

So, apart from the educational elements of 6.3, it is also the appreciation, 

comprehension and acceptance of a ‘greater China’ culture that Hong Kong people 

and not only the legal translators need to embrace.  The nurture of such values cannot 

be done in ad hoc ways.  Very basic foundations are to be re-built on national identity, 

Chinese history, etc.  Nevertheless, balance has to be struck too, that the movement is 

not to an extreme, that Hong Kong cannot lose its cultural link to the western world.  

It is the mix of east and west elements that Hong Kong has been thriving on, and 

should continue to survive on, if carefully managed.  
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7.  Future Research 

 

This paper focuses on Hong Kong itself.  In view of the closer development between 

Hong Kong and the Mainland, there are a lot of rooms for arbitrators, arbitrations and 

authorities of the two juridictions to work hand in hand, find better ways to leverage 

on each other’s strengths.  Studies can be done on how such relationships could be 

enhanced, to achieve future synergistic effects. 
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The Abbreviations: 

AAA - American Arbitration Association 
  
BCICAC - British Columbia International Commercial Arbitration Centre 
  

AFEC - International Arbitral Centre of the Austrian Federal Economic 
Chamber 

  
CIETAC  - China International Economic and Trade Arbitration Commission 
  
HKIAC  - Hong Kong International Arbitration Centre  
  
ICC  - International Chamber of Commerce 
  
JCAA - Japan Commercial Arbitration Association 
  
KCAB - The Korean Commercial Arbitration Board 
  
KLRCA - Kuala Lumpur Regional Centre for Arbitration 
  
LCIA - London Court of International Arbitration 
  
SIAC  - Singapore International Arbitration Centre  
  
SCC - Arbitration Institute of the Stockholm Chamber of Commerce 
  
UNCITRAL - United Nations Commission on International Trade Law 
  
ICAC -Independent Commission Against Corruption (Hong Kong) 
  
City U - The City University of Hong Kong 
  
CU - The Chinese University of Hong Kong 
  
Open U - The Open University of Hong Kong 
  
HKU - The University of Hong Kong 
  
Poly U - The Polytechnic University of Hong Kong 
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